SOME LEGAL UPDATES

Business Income

The Allahabad High Court has in CIT v. Goel Builders (2011) 331 ITR 344 (All) where the assessee-firm carrying on  the business of manufacture and sale of heavy pipes and coolers constructed a commercial complex on land taken on lease from the Lucknow Development Authority and the rent received from letting out the complex was assessed  as business income right from the beginning, taken the view that since the assessee had constructed the commercial  complex exclusively as part of its commercial activity to earn income by letting it on rent, the rental income derived from letting out the same was liable to be assessed as business income and not as property income. 

Section 10A

In CIT v. Gem Plus Jewellery India Ltd. (2011) 30 ITR 175 (Bom) where the Assessing Officer disallowed the  contribution of the employer and employees towards provident fund which was deposited by the assessee beyond  the due date while computing the total income of the assessee, the Bombay High Court held that the plain consequence of the disallowance made by the Assessing Officer was an increase in the business profits of the  assessee and, therefore, the assessee was entitled to deduction under section 10A on the assessed income. 

Section 40A(2)

Trade discount is not an expenditure and, therefore, section 40A(2)(b) does not apply to it, opined the Delhi High Court in United Exports v. CIT (2011) 330 ITR 549 (Del). 

Income from Other Sources 

Where the assessee, a founder member and secretary of an educational society who also worked as the head master of the school run by the society, received a certain amount for relinquishing his life membership and secretaryship of the society from another person who along with others took over the management of the society, the amount received could not be construed as a capital receipt but was assessable as income from other sources, held the Karnataka High Court in CIT & Anr. v. H.S. Ramachandra Rao (2011) 330 ITR 322 (Kar).

Search and Seizure

In CIT v. Smt. Vandana Verma (2011) 330 ITR 533 (All) where the warrant of authorization was issued in the joint names of husband and wife who were living together in a single house and the assessment was made on the wife alone in individual capacity, the Allahabad High Court while observing that a warrant of authorisation must be issued individually and if not so issued, then an assessment cannot be made in an individual capacity, held that the assessment on the wife alone on the basis of the assets and documents seized during the course of search in  individual capacity was invalid. 

Interest on Refund

In CIT v. Assam Roofing Ltd. (2011) 330 ITR 87 (Gau) where the facts were that the assessee-company filed its  return of income on 31.12.1992 offering transport subsidy received by it for taxation and paid the tax thereon, it filed an appeal against the order of assessment  passed on 16.5.1994 claiming for the first time that the transport subsidy was not taxable, the Commissioner (Appeals) deleted the transport subsidy from the total income vide order dated 27.10.1994 and the Assessing Officer passed an order giving effect to the appellate order on 13.12.1994, the Gauhati  High Court held that since the assessee was responsible for some delay in grant of the refund, it was entitled to  interest under section 244A on the amount refundable from 16.5.1994 till the date of refund.

Interest under Section 234B

The Delhi High Court has in DIT v. Jacabs Civil Incorporated (2011) 330 ITR 578 (Del) taken the view that where the person responsible for making payment to a non-resident did not deduct tax at source under section 195 on such payment, the non-resident was not liable to pay advance tax thereon and consequently, was not liable to pay interest under section 234B. 

Tax Deduction at Source

The Uttarakhand High Court has in CIT & Anr. v. Enron Expat Services Inc. (2011) 330 ITR 496 (Utk) where the  assessee paid salaries to its employees every month during the relevant previous year but did not deduct tax in each  month and deducted tax during October 1999 and February 2000 falling within the relevant previous year, expressed  the view that section 192(3) permitted deduction of tax by way of adjustment during the financial year in case of  failure to deduct tax in the financial year and, therefore, the assessee was not liable to pay interest under section  201(1A).
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